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TAXES 
 
Wyden Introduces Short-Term Highway 
Trust Fund Fix; Several Amendments 
Filed, Including Tax Extenders Ride-Along 
 
This week, the Senate Finance Committee held 
a June 26 markup of the modified “Preserving 
America’s Transit and Highways Act of 2014” 
(PATH Act), legislation that would sustain the 
Highway Trust Fund (HTF) through 
December 31, 2014 by transferring sufficient 
revenues from the General Fund to the HTF to 
ensure solvency. During the markup, the 
Committee gave opening statements on the bill 
but Chairman Ron Wyden (D-OR) then 
explained that they would resume early in the 
first week after they return from the July 4 
recess. Though Members talked about some of 
their amendments, none were offered. 
 

Apparently, there were some late negotiations 
on June 25 that resulted in the modification to 
the Chairman’s mark which contains some 
bipartisan changes to the legislation, including 
the removal of the heavy vehicle use tax and a 
modification to how pensions are paid out 
following a beneficiary’s death. Also, five new 
measures were added to the modified version. 
The revised Chairman’s mark cut $1.3 billion 
from the original measure and now totals $7.6 
billion in new revenue, near the $8 billion 

This Week in Congress 

 House –The House passed the “Customer Protection and End User Relief Act” 
(H.R. 4413) by a vote of 265-144; the “North American Energy Infrastructure Act” 
(H.R. 3301) by a vote of 238-173; the “Domestic Prosperity and Global Freedom 
Act” (H.R. 6) by a vote of 266-150; and the “Lowering Gasoline Prices to Fuel an 
America that Works Act” (H.R. 4899) by a 229-185 vote. 

 Senate –The Senate passed the “Workforce Innovation and Opportunity Act 
(H.R.803) by a 95-3 vote and completed the Rule XIV process of the “North 
American Energy Infrastructure Act” (H.R. 3301) in order to place it on the 
legislative calendar.  

Next Week in Congress 

 House – The House is in recess until July 8.  

 Senate –The Senate is in recess until July 7 and will then hold a cloture vote on the 
motion to proceed to the “Bipartisan Sportsmen’s Act of 2014” (S. 2263) and a 
confirmation vote on the nomination of Cheryl Ann Krause, to be United States Circuit 
Judge for the Third Circuit.  
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needed to finance the short-term patch to the 
HTF.  
 
Additional funding ideas were encompassed in 
a list of several amendments, including an 
amendment from Wyden to include tax 
extenders contained in the “Expiring 
Provisions Improvement Reform and 
Efficiency (EXPIRE) Act” (S. 2260) to pay for 
the HTF fix. Members filed several other 
amendments along with Wyden’s extenders 
amendment. Apparently Senate Republicans 
plan to introduce an alternative to Wyden’s bill 
because Republicans claimed that the package 
contains tax increases, which Ranking Member 
Orrin Hatch (R-UT) said he could not support.  
 
House Ways and Means Committee 
Republicans apparently discussed revenue 
offset options in a closed door meeting as well 
this week. On that note, Chairman Dave Camp 
(R-MI) issued a statement, asserting that “there 
is no way tax hikes to pay for more spending 
will fly in the House.” He added that he is 
continuing to look at revenue offsets and 
expects to act in early July though he admitted 
he will continue working with Wyden and 
Hatch.  
 
Also this week, House Democrats offered their 
own proposal this week by introducing anti-tax 
inversion legislation, the “Stop Corporate 
Expatriation and Invest in America’s 
Infrastructure Act,” sponsored by House Ways 
and Means Committee Ranking Member 
Sander Levin (D-MI) and House Budget 
Committee Ranking Member Chris Van Hollen 
(D-MD),  which they say will raise revenue by 
making it tougher for U.S. companies to 
relocate their corporate addresses abroad in 
lower tax rate jurisdictions. They said the bill 
would raise roughly $19.5 billion over 10 years. 
Levin and other Ways and Means Democrats 
sent a letter to Camp asking for a HTF hearing. 

 
Camp Calls for Tax Inversions to be Part of 
Corporate Tax Reform and Not a Stand 
Alone Measure 
 
This week House Ways and Means Committee 
Chairman Dave Camp (R-MI) said that 
narrowly written legislation to curb 
international, tax-driven mergers and 
acquisitions would not work and suggested the 
issue should be addressed more broadly as part 
of corporate tax reform. At a Heritage 
Foundation event, Camp said if Congress 
passes corporate only tax reform, then it should 
be a comprehensive package and not just a bill 
addressing inversion transactions or even a 
partial holiday. That said, Camp admits he is 
not in favor of doing corporate only reform but 
is still pushing for a complete and 
comprehensive reform of the entire tax code.  
 
Senate Finance Committee Holds Hearing 
on Tax Reform and Education  
 
On June 24 the Senate Finance Committee 
held a hearing entitled “Less Student Debt 
from the Start: What Role Should the Tax 
System Play?” The hearing focused on 
education tax credits, and more generally, how 
to decrease the amount of student debt in the 
United States. Chairman Ron Wyden (D-OR) 

Upcoming Dates 
June 30: House is supposed to have 
passed all 12 appropriations bills 
July: Projected insolvency of Highway 
Trust Fund 
September 30: FY 2014 Ends and 
MAP-21 expires 
October 1: FY 2015 Begins 
November 4: Midterm Elections 
March 2015: Debt limit suspension 
expires 
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said he was shocked to learn that many 
education counselors do not inform students 
and their families about tax incentives that are 
supposed to ease the financial burden of 
college.   
 
During the hearing, Members on both sides of 
the aisle advocated for enhancing 
communication and outreach for these 
incentives in addition to making revisions to 
current law on education tax credits. Wyden as 
well as the witnesses discussed specific college 
funding alternatives like 529 plans and said 
these plans are extremely helpful and could be 
enhanced to create even more value. The 
general tenor of the hearing was to simplify the 
tax code make education incentives more user 
friendly. 
 
Committee Marks Up Two Bills on 
Education and Expansion of the Child Tax 
Credit 
 
On June 25, the House Ways and Means 
Committee held a markup of two bills, one 
addressing education tax benefits and the other 
expanding the child income tax credit:  

 “The Student and Family Tax 
Simplification Act” (H.R. 3393): the 
Joint Committee on Taxation estimated 
the bill would cost $69.2 billion over 10 
years. 

 “The Child Tax Credit Improvement 
Act of 2014” (H.R. 4935): the Joint 
Committee on Taxation estimated the 
bill would cost $21.0 billion over 10 
years. 

 
The “Student and Family Tax Simplification 
Act” would consolidate certain education tax 
benefits as well as expand the Pell Grant 
exclusion from gross income. The “Child Tax 
Credit Improvement Act” would index the 
$1,000 credit and income cutoffs to inflation 

and remove a marriage penalty. During the 
markup Democrats and Republicans disagreed 
over paying for these bills, however both were 
favorably reported out of the Committee. 
 
Upcoming Hearings and Events 
 
TBD 
Highway Trust Fund Markup: The Senate 
Finance Committee is expected to continue to 
mark up legislation to overhaul and reauthorize 
the Highway Trust Fund through the calendar 
year the week of July 7. 
 
Tax Reform and Education: The Senate 
Finance Committee will likely hold hearings 
this month on tax reform and education. 
 
Identity Theft and Corporate Taxes: The 
Senate Finance Committee will likely hold 
hearings will likely hold hearings on identify 
theft and corporate taxes 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
House Panel Holds Hearing on SEC 
Division of Trading and Markets 
Key Point: 

 SEC Director of Division and Trading 
testifies on market structure issues, OTC 
derivatives, fiduciary duty, and fixed income 
markets. 

 
On June 26, the House Financial Services 
Committee’s Capital Markets and Government 
Sponsored Enterprises Subcommittee held a 
hearing entitled: “Oversight of the SEC's 
Division of Trading and Markets.” The hearing 
focused on the Securities and Exchange 
Commission’s (SEC) review of equity market 

http://www.williamsandjensen.com/
http://waysandmeans.house.gov/calendar/eventsingle.aspx?EventID=385595
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structure; the impacts of the Volcker Rule; the 
maker-taker exchange model; “dark” trading; 
high frequency trading (HFT); and whether the 
self-regulatory organization (SRO) system 
should be reevaluated. SEC Division and 
Trading Director Stephen Luparello testified 
on market structure issues, OTC derivatives, 
fiduciary duty, and fixed income markets. 
 
Chairman Scott Garrett (R-NJ) said there are 
concerns related to best execution which is in 
turn tied to the issue of disclosure 
requirements. He asked if and how the SEC 
will address this issue. He questioned whether 
the SEC is focusing too much on smaller issues 
before conducting a broader review. Luparello 
stressed the need to take a broader review of 
the market, adding that if the SEC attempts to 
only look at issues in “stovepipes” there will be 
many unintended consequences. He suggested 
there is an important “overarching” analysis 
which needs to be conducted of how much 
best execution drives a variety of things such as 
the trade-through rule, further disclosure on 
payment for order flow, or maker-taker pricing.  
He stated it is important for confidence and 
because of the variety of smaller fixes the SEC 
is considering, that they move quickly on the 
shorter-term initiatives.  He noted that for the 
longer-term initiatives the SEC will look at 
them all together and not attempt to “pick 
them apart” in ways that are “artificial.” 
 
Representatives Dennis Ross (R-FL) and Ann 
Wagner (R-MO) raised concerns with the 
proposed fiduciary duty for broker-dealers. 
Luparello responded that the SEC is 
considering the costs and benefits of a standard 
of care on broker-dealers 
 
Representative Stephen Lynch (D-MA) 
expressed concern with the impact of high 
frequency traders (HFTs) and dark pools. 
Luparello stated that the SEC is looking at 

proposals to promote enhanced transparency 
on the business operations of alternative 
trading systems (ATSs), but that these 
proposals are still in development.  
 
Lynch and Representative Bill Foster (D-IL) 
expressed concern with potential conflicts of 
interest in the maker-taker exchange model. 
Luparello stated maker-taker in certain areas is 
tied to the growth of complex order types. He 
said the SEC has asked the exchanges to review 
of their order types with a November deadline. 
Lynch suggested that the House Financial 
Services Committee should hold a hearing on 
HFT. 
 
Representative John Carney (D-DE) asked 
about the SEC’s expectations for their tick size 
pilot program. Luparello stated there are a 
couple of procedural issues still to work out. 
He stated there will be a substantial amount of 
data the SROs will have to push to the SEC for 
analysis. He stated the SEC will look at whether 
the wider tick size raises retail investor costs 
and helps with spreads.  
 
Representative Mick Mulvaney (R-SC) asked 
about the limited liability of the exchanges, 
noting that when exchanges perform their 
regulatory functions, they have certain 
immunities from liability yet when they 
perform their commercial functions they do 
not. He asked whether the exchanges are 
attempting to “blur the lines” between 
commercial and regulatory actions in order to 
avail themselves of immunity from liability. 
Luparello stated self-regulatory organization 
(SRO) immunity is a “creature” of case law but 
that the review of the SRO status of exchanges 
is on the SEC’s agenda. He suggested the SEC 
will analyze the obligations of SROs and the 
protections that go along with being an SRO, 
and in the longer-term the SEC may consider 
guidance on what are regulatory and 

http://www.williamsandjensen.com/
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commercial activities of exchanges in the 
context of studying the SRO issues more 
broadly.  
 
House Approves CFTC Reauthorization, 
Swaps, End-Users Relief Legislation  
Key Point: 

 House approves Commodity Futures Trading 
Commission (CFTC) reauthorization, swaps, 
end-users relief legislation, as amended, in a 
265-to-144 vote.  

  
On June 24, the House voted, by a 265-to-144 
vote, to approve the “Customer Protection and 
End User Relief Act” (H.R. 4413), introduced 
by House Agriculture Committee Chairman 
Frank Lucas (R-OK). The bill reauthorizes and 
reforms the CFTC, provides relief for end-
users, and includes provisions relating to 
customer protections.  
 
The House approved the following 
amendments: 

 HFT Study: Representative Peter 
DeFazio’s (D-OR) amendment would 
require the study on high frequency 
trading in the bill to consider whether 
“trading increases market volatility, 
including short term market swings.”  

 CFTC Cost-Benefit Analysis and the 
Courts: Representative Suzan 
DelBene’s (D-WA) amendment ensures 
that the CFTC’s “assessment of costs 
and benefits regarding rules and orders 
will be affirmed by a court unless that 
assessment is found to be an abuse of 
discretion”;  

 GAO Study on CFTC 
Leasing/Rental Costs: Representative 
Stephen Fincher’s (R-TN) amendment 
directs the Comptroller General of the 
United States “to conduct a study of 
the efficiencies in leasing and rental 
costs” at the CFTC.  

 Exemption for Registered 
Investment Companies from CFTC 
Registration: Representative Scott 
Garrett’s (R-NJ) amendment exempts 
Registered Investment Companies 
(RICs) currently registered with the 
Securities and Exchange Commission 
(SEC) from duplicative registration 
requirements with the CFTC.  

The Administration issued a Statement of 
Administration Policy (SAP) on June 19 
opposing the legislation because it “undermines 
the efficient functioning” of the CFTC “by 
imposing a number of organizational and 
procedural changes” with no solution “to 
address the persistent inadequacy of the 
agency’s funding.” 
 
House Committee, Senate Panel Approve 
SEC, CFTC Budgets 
Key Points: 

 House Committee approves $1.4 billion 
budget for the Securities and Exchange 
Commission (SEC), while Senate panel 
approves $1.7 billion budget for SEC and 
$280 million budget for the Commodity 
Futures Trading Commission (CFTC). 

 
At a June 25 markup, the House 
Appropriations Committee approved the FY 
2015 Financial Services bill as amended in a 28 
to 21 vote. Financial Services Appropriations 
Subcommittee Chairman Ander Crenshaw (R-
FL) stated that this bill provides for $21.3 
billion in funding and that the bill makes the 
Consumer Financial Protection Bureau (CFPB) 
and the Office of Financial Research (OFR) 
subject to the appropriations process. 
Subcommittee Ranking Member Jose Serrano 
(D-NY) stated that the bill underfunds the 
Securities and Exchange Commission (SEC) by 
$300 million below the Administration’s 
request.  

http://www.williamsandjensen.com/
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A number of amendments were discussed at 
the markup, including an amendment from 
Serrano to increase funding for the SEC by 
$300 million to $1.7 billion. However this 
amendment was not approved so the SEC 
funding in the bill remains at $1.4 billion, which 
is a $50 million increase from the FY 2014 
amount. An amendment from Representative 
Kevin Yoder (R-KS) was approved that would 
prohibit and limit enforcement of Section 716 
of the Dodd Frank Act (“swaps push out” 
provision). The amendment was similar to 
“Swaps Regulatory Improvement Act” (H.R. 
992) that passed the House last year 
 
Meanwhile, the Senate Appropriations 
Committee’s Financial Services and General 
Government Subcommittee approved the FY 
2015 Financial Services and General 
Government Appropriations bill by voice vote 
at a June 24 markup. The Committee released a 
summary of the bill that provides: (1) $280 
million for the Commodity Futures Trading 
Commission (CFTC), an increase of $65 
million compared to the FY2014 enacted 
budget; and (2) $1.7 billion for the SEC, which 
is a 25 percent increase from the FY2014 
enacted budget.  
 
SEC Approves Rule on Swap Dealer and 
Major Swap Participant Definitions 
Key Point: 

 SEC approves a final rule regarding the 
application of “Security-based Swap Dealer” 
and “Major Security-based Swap Participant” 
definitions to cross-border security-based swap 
activities. 

 
At a June 25 open meeting, the Securities and 
Exchange Commission (SEC) unanimously 
approved a final rule regarding the application 
of “Security-based Swap Dealer” and “Major 
Security-based Swap Participant” definitions to 

cross-border security-based swap activities in 
accordance with Title VII of the Dodd-Frank 
Act (DFA). In addition, the Commission 
approved “a procedural rule related to the 
submission of applications for substituted 
compliance” and a rule addressing the scope of 
SEC enforcement authority under section 929P 
of the Dodd-Frank Act. The rule goes into 
effect 60 days after publication in the Federal 
Register. Chair Mary Jo White said the SEC will 
be considering rules on security-based swap 
data reporting and security-based swap data 
repository registration in the near future. 
 
SEC Issues Tick Size Pilot Plan Order 
Key Point: 

 SEC releases order for exchanges and 
FINRA to develop a one-year tick size pilot 
program with a control group and three 
different test groups of 300 stocks each. 

 
The Securities and Exchange Commission 
(SEC) released an order on June 25 for the 
exchanges and the Financial Industry 
Regulatory Authority (FINRA) “to act jointly 
to develop and file with the Commission a 
national market system plan to implement a 
targeted 12 month pilot program that will 
widen minimum quoting and trading 
increments (tick sizes) for certain small 
capitalization stocks.” These include “NMS 
common stocks with: (1) “a market 
capitalization of $5 billion or less; (2) an 
average daily trading volume of one million 
shares or less; and (3) a share price of $2 per 
share or more.”  
 
The SEC order calls on the exchanges and 
FINRA to file the Tick Size Pilot Plan with the 
Commission by August 25, 2014. Once filed, 
the SEC would publish the proposed pilot plan 
for public comment and thereafter consider 
whether to approve it. 
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http://hdl.loc.gov/loc.uscongress/legislation.113hr992
http://hdl.loc.gov/loc.uscongress/legislation.113hr992
http://www.appropriations.senate.gov/event/fsgg-subcommittee-fy15-markup
http://www.appropriations.senate.gov/news/fy15-fsgg-subcommittee-markup-bill-summary
http://www.sec.gov/news/openmeetings/2014/agenda062514.htm
http://www.sec.gov/rules/final/2014/34-72472.pdf
http://www.sec.gov/rules/other/2014/34-72460.pdf


Williams & Jensen – Washington Update June 27, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 7 of 27 

The design of the Pilot includes one control 
group and three test groups with 300 pilot 
securities in each group. The securities in the 
first test group (Test Group One) would be 
quoted in five cent minimum increments and 
traded at any price increment currently 
permitted. Test Group Two securities would be 
quoted and traded in five cent minimum 
increments, with the following exceptions from 
the five cent trading increment: (a) those 
executive at the mid-point between the national 
best bid or offer (NBBO); (b) retail investor 
orders with price improvement of at least 
$0.005 better than the NBBO; and (c) certain 
negotiated trades, such as “volume-weighted 
average price trades and time-weighted 
averaged price trades; and qualified contingent 
trades”. Test Group Three securities would be 
“subject the same minimum quoting and 
trading increments (and exceptions thereto) as 
Test Group Two, but in addition would be 
subject to a trade-at requirement.  
 
Participants are to provide to the SEC their 
assessment of various impacts of the pilot 
program no later than six months after the end 
of the pilot program.  
 
House Committee Examines 
Reauthorization of Export-Import Bank 
Key Points: 

 Chairman Hensarling (R-TX) questions the 
need for reauthorizing the Export-Import 
Bank, while many of the Committee’s 
Democrats expressed support for re-
authorization. 

 Fred Hochberg, Chairman of the Board and 
President, Export-Import Bank, noted that 
other countries have similar banks throughout 
the world. 

 
On June 25, the House Financial Services 
Committee held a hearing entitled “Examining 
Reauthorization of the Export-Import Bank: 

Corporate Necessity or Corporate Welfare?” 
The charter for the Export-Import Bank 
expires on October 1, 2014, unless Congress 
takes action to reauthorize it. 
 
The hearing focused on concerns raised by 
some Members and some business interests 
over the importance of the Export-Import 
Bank. Chairman Jeb Hensarling (R-TX) in a 
statement noted that the Export-Import Bank 
(Ex-Im Bank, or the Bank) is financed through 
taxpayer money that goes to large corporations 
including General Electric, Caterpillar, and 
Boeing. He suggested that Wall Street banks 
benefit as well, noting that Ex-Im credit 
guarantees are regarded as “free money.” He 
suggested Ex-Im states it is essential to the 
growth of American business but he argued the 
only fundamental and fair way to increase 
American exports is through tax reform and 
trade agreements. Many of the Committee’s 
Democrats defended the Export-Import Bank 
and urged reauthorization. 
 
Export-Import Bank Chairman of the Board 
and President Fred Hochberg stated he meets 
with colleagues from the G7, and they are 
looking at ways to increase their export and 
import promotional operations. He noted that 
other countries have similar banks throughout 
the world and the uncertainty regarding the Ex-
Im Bank’s reauthorization has led to similar 
banks in China, France, and Russia to receive 
more business. Hochberg emphasized that the 
Ex-Im Bank implemented every reform 
mentioned by Congress and is in the process of 
implementing reforms suggested by the 
Government Accountability Office (GAO).  
 
When asked what the budgetary impact would 
be if the Ex-Im Bank were eliminated, 
Congressional Budget Office Director Doug 
Elmendorf stated the Ex-Im has a negative 
subsidy cost. The GAO’s Financial Markets 

http://www.williamsandjensen.com/
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and Community Investment Director Mathew 
Scire noted the full cost of credits are unknown 
until they have matured. Elmendorf suggested 
a more comprehensive accounting process 
could show that Ex-Im has a positive subsidy 
cost. Hochberg noted the Bank has endured 
the most stressful economic conditions has 
seen since the Depression, and its default rate 
is less than a quarter of a percent.   
 
Hensarling noted 98 percent of all United 
States’ exports are not financed by Ex-Im. He 
asked if General Electric and Boeing are unable 
to find financing in the private sector. 
Hochberg stated that it is not GE or Boeing, 
but their customers that cannot get financing.  
 
House and Senate Committees Hold 
Hearings on FSOC’s Annual Report  
Key Points:  

 House Financial Services and Senate Banking 
Committees hear testimony of Treasury 
Secretary Lew on the FSOC’s Annual 
Report. 
Secretary Lew suggests the SIFI designation 
process is a proper balance between 
transparency and confidentiality and reiterates 
that no decision has been made to designate 
asset managers.  

 
This week the House Financial Services 
Committee and the Senate Banking Committee 
held hearings on the “The Annual Report of 
the Financial Stability Oversight Council” The 
House Financial Services Committee hearing 
on June 24 focused on systemically important 
financial institution (SIFI) designations of the 
Financial Stability Oversight Board (FSOC); 
whether “too big to fail” (TBTF) has ended; 
the possible designation of asset managers as 
systemically important financial institutions 
(SIFIs); the regulation and designation of 
insurance companies; transparency at the 

FSOC; and whether broader reforms to the 
Dodd-Frank Act (DFA) are needed.  
 
Chairman Jeb Hensarling (R-TX) stated the 
FSOC is the “least transparent” Federal agency, 
which he suggested is a reason the Committee 
passed two bills aimed at reforming the FSOC, 
the “FSOC Transparency and Accountability 
Act” (H.R. 4387) and a bill to place a 
temporary moratorium on the authority of the 
FSOC to make designations (H.R. 4881).  
 
Ranking Member Maxine Waters (D-CA) 
explained FSOC was created to serve as an 
advanced warning system to identify and 
address systemic risks posed by large financial 
companies. When asked about the possibility of 
the FSOC designating an asset manager as 
systemically important financial institution 
(SIFI), Secretary of the Treasury Jacob Lew 
stated the asset management report released by 
the Office of Financial Research (OFR) is 
merely a step in the process and no decision 
has been made to designate asset managers. 
Several Representatives raised concerns over 
the transparency of the FSOC SIFI designation 
process. Secretary Lew stated the FSOC values 
openness and transparency and that the current 
designation process is a balance between 
transparency and protecting confidential 
information.  
 
The Senate Banking Committee hearing on 
June 25 focused on similar topics as well as the 
reauthorization of the Export-Import Bank. 
Chairman Tim Johnson (D-SD) noted that the 
2014 Annual Report lays out a number of 
potential risks that could threaten the stability 
of the financial system which include issues 
that have been noted by FSOC in the past, 
such as reliance upon short-term wholesale 
funding, the risk-taking incentives of large 
institutions, and operational risks. Ranking 
Mike Member Crapo (R-ID) voiced continued 
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concern about the lack of transparency of 
FSOC’s process for designating non-bank 
SIFIs and he advocated for a transparent and 
measurable process to determine whether or 
not companies could become SIFIs. Several 
Senators raised concerns over the 
reauthorization of the Export-Import (Ex-Im) 
Bank to which Lew suggested if other countries 
retain their support programs, U.S. companies 
would be disadvantaged if the U.S. does not 
maintain their Ex-Im Bank program as well. 
When asked whether “Too Big To Fail” 
(TBTF) should be eliminated, Lew stated the 
real test of whether TBTF has ended will come 
in the next financial crisis.  

 
Senate Committee Approves FHFA. HUD 
Nominations 
Key Point: 

 Senate Committee Approves FHFA, HUD 
Nominations 

 
On June 25, the Senate Banking Committee 
approved the nominations of: (1) Julian Castro, 
of Texas, to be Secretary of the Department of 
Housing and Urban Development (HUD) in a 
16 to 6 vote; and (2) Laura Wertheimer, of the 
District of Columbia, to be Inspector General 
of the Federal Housing Finance Agency 
(FHFA) via voice vote. The full Senate has not 
yet scheduled a vote to confirm the nominees.  
 
SEC Chair White on Fixed Income 
Markets, Money Market Funds 
 
Key Points: 

 SEC Chair White outlines changes for fixed 
income markets related to best execution and 
disclosures of markups for corporate and 
municipal bonds. 

 SEC Chair White stated the SEC is actively 
finalizing money market fund (MMFs) rules 
and expects action in the near term. 

 

On June 20, SEC Chair Mary Jo White gave 
remarks entitled: “Intermediation in the 
Modern Securities Markets: Putting 
Technology and Competition to Work for 
Investors” She suggested that a central 
challenge for the SEC “is to adopt regulatory 
approaches that ensure intermediaries harness 
the forces of technology and competition to 
better serve the needs of investors” in equities, 
fixed income and derivatives markets.  
 
White expressed concerns that in the fixed 
income markets “technology is being leveraged 
simply to make the old, decentralized method 
of trading more efficient for market 
intermediaries, and its potential to achieve 
more widespread benefits for investors…is not 
being realized.” To partially address this, she 
stated that she asked Financial Industry 
Regulatory Authority (FINRA) and the 
Municipal Securities Rulemaking Board 
(MSRB) to prioritize work on initiatives “to 
improve the quality and transparency of the 
prices received by investors.” She noted that 
the SEC will work:  

 “with the MSRB in the coming months 
as they finalize a robust best execution 
rule for the municipal securities market, 
and with FINRA and the MSRB as they 
work together to provide practical 
guidance on how brokers might 
effectively achieve best execution.”  

 “with FINRA and the MSRB in their 
efforts to develop rules by the end of 
this year regarding disclosure of 
markups in ‘riskless principal’ 
transactions for both corporate and 
municipal bonds”; and 

 On “a regulatory initiative to enhance 
the public availability of pre-trade 
pricing information in the fixed income 
markets, particularly with respect to 
smaller retail-size orders.”   
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White stated the SEC is actively finalizing 
money market fund (MMFs) rules and expects 
final action on a robust rule in the near term. 
She stated that the SEC is taking into 
consideration the concerns of the Federal 
Reserve Banks. She commented that the SEC is 
focused on whether a “fees and gates” reform 
might run the risk of a leading to a pre-emptive 
run. 
 
Upcoming Hearings and Events 
July 10 
SEC Investor Advisory Meeting: The 
Securities and Exchange Commission’s (SEC) 
Investor Advisory Committee will hold a 
meeting, which is to include remarks from SEC 
Commissioners; “a public administrative 
session”; “a discussion of the definition of 
accredited investor (which may include a 
recommendation of the Investor as Purchaser 
subcommittee)”; “a discussion of elder fraud”; 
“a briefing by Commission staff on market 
structure and the proposed Market Structure 
Advisory Committee”; and “nonpublic 
subcommittee meetings.” 
 
July 23 
Flood Insurance: The Senate Appropriations 
Committee’s Homeland Security Subcommittee 
announced a hearing “to hold FEMA 
accountable for implementing the Homeowner 
Flood Insurance Act”, including guidance for 
insurance companies in calculating and 
processing refunds.  
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins contributed to the articles. 
 
 
 
 
 
 

ENERGY AND ENVIRONMENT  
 
House Approves Energy Legislation 
 
Key Points: 

 This week, the House approved the “North 
American Energy Infrastructure Act” (H.T. 
3301); The “Domestic Prosperity and Global 
Freedom Act” (H.R. 6); and the “Lowering 
Gasoline Prices to Fuel an America that 
Works Act” (H.R. 4899). 

 The bills address fossil fuel development and 
infrastructure issues, but are unlikely to 
advance in the Senate.   

 
This week, the House of Representatives 
approved legislation that addresses: cross-
border energy infrastructure; liquefied natural 
gas (LNG) exports; and energy development 
offshore and on federal lands.   
 
Cross-Border Energy Infrastructure: 
 
On June 24, the House of Representatives, by a 
238-173 vote, approved the “North American 
Energy Infrastructure Act” (H.R. 3301). The 
bill, sponsored by House Energy and 
Commerce Committee Chairman Fred Upton 
(R-MI) and Representative Gene Green (D-
TX), would replace the existing Presidential 
Permit process for approval of cross-border 
pipeline and electric transmission infrastructure 
with a new agency process to issue “certificates 
of crossing”.   
 
As described in the Energy and Commerce 
Committee Report (H.Rept. 113-482), the 
legislation would: 

 Establish “a new approval process for 
oil pipelines and electric transmission 
facilities that cross the national 
boundary of the U.S. between Canada 
or Mexico.”  
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 Require a “certificate of crossing” to 
“construct, connect, operate, or 
maintain a cross-border segment of an 
oil pipeline or electric transmission 
facility for the import or export of oil 
or the transmission of electricity to or 
from Canada or Mexico…” 

 Require issuance of a “certificate of 
crossing” within “120 days after final 
action under the National 
Environmental Policy Act…unless the 
relevant agency finds that the 
construction of the cross-border 
segment is not in the public interest of 
the U.S.” 

 Specify “that the Secretary of State will 
be responsible for the issuance of a 
certificate of crossing for oil pipelines 
and the Department of Energy for 
electric transmission facilities.” 

 Eliminate the requirement under the 
Natural Gas Act for the Department of 
Energy to approve the export or import 
on natural gas to or from Canada and 
Mexico.   

 Eliminate the current requirement for a 
Presidential Permit for “the 
construction, connection, operation, or 
maintenance of an oil or natural gas 
pipeline or electric transmission 
facility.” 

 Specify “that neither a certificate of 
crossing…nor a Presidential 
Permit…are required for a 
‘modification’ to the construction, 
connection, operation, or maintenance 
of an oil or natural gas pipeline or 
electric transmission facility.” 

 
Before voting on H.R. 3301, the House: 

 Rejected, by a 176-234 vote, an 
amendment offered by Representative 
Peter Welch (D-VT) which would have 

expanded coverage of permitting 
reviews to modifications of cross-
border pipelines; 

 Rejected, by a 171-240 vote, an 
amendment offered by House Energy 
and Commerce Committee Ranking 
Member Henry Waxman (D-CA) that 
would have excluded “any project with 
a pending permit application from the 
new approval requirements in the bill”; 

 Rejected, by a 176-233 vote, an 
amendment offered by Representative 
Frank Pallone (D-NJ) that would have 
expanded National Environmental 
Policy Act (NEPA) review to the entire 
length of a cross-border pipeline. 

 
LNG Exports: 
 
The “Domestic Prosperity and Global 
Freedom Act” (H.R. 6), introduced by 
Representative Cory Gardner (R-CO), would 
expedite the Department of Energy’s review 
process for authorization of export of liquefied 
natural gas [LNG].   
 
The House, by a voice vote, approved a 
manager’s amendment, offered by Gardner, 
which modifies the legislation to conform to 
the new process announced on May 29, by the 
Department of Energy. The manager’s 
amendment would establish “a 30 day decision 
deadline requiring [the Department of Energy] 
to issue a final decision on applications to 
export LNG following the conclusion of the 
[Federal Energy Regulatory Commission’s] 
NEPA environmental review of the LNG 
facilities.” 
 
In addition to approving the manager’s 
amendment, the House: 

 Approved, by a voice vote, an 
amendment offered by Representative 
Michael Turner (R-OH) that would 
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express “the sense of Congress that it is 
in the public interest of the United 
States to approve the export of U.S. 
natural gas under section 3 of the 
Natural Gas Act.” 

 Rejected, by a 196-221 vote, an 
amendment offered by Representative 
Peter DeFazio (D-OR) that would have 
required “an applicant to disclose any 
intention to use eminent domain for 
any construction necessary for LNG 
exports.”   

 Rejected, by a voice vote, an 
amendment offered by Representative 
Rush Holt (D-NJ), that would have 
required “the Secretary of Energy, 
before approving any natural gas 
exports, to make a public interest 
determination in consideration of how 
exports will affect domestic natural gas 
prices, jobs and manufacturing, and 
other factors.”  

 
Energy Development Offshore and on 
Federal Lands: 
 
The House also approved the “Lowering 
Gasoline Prices to Fuel an America that Works 
Act” (H.R. 4899) by a 229–185 vote. The 
legislation, as described in a Natural Resources 
Committee summary, would open additional 
federal lands and offshore areas to domestic oil 
and gas development, including by: 

 Directing the Department of Interior 
to conduct Outer Continental Shelf 
(OCS) lease sales off the coasts of 
Virginia and South Carolina, along 
with certain areas off the California 
coast.  

 Requiring the Secretary of Interior to 
conduct additional onshore lease sales.  

 Establishing a timeline for Department 
of Interior approval of permits for 
drilling on federal lands.  

 Requiring the Secretary of Interior to 
complete a “Quadrennial Federal 
Onshore Energy Production Strategy”.  

 Requiring “that annual lease sales be 
held in the [National Petroleum 
Reserve-Alaska] in areas with the most 
oil and natural gas resources.”   

 Authorizing the Secretary of Interior 
“to conduct Internet-based auctions 
for onshore leases…” 

 
Before voting on H.R. 4899, the House: 

 Adopted, by a voice vote, an 
amendment offered by Representative 
Jeff Duncan (R-SC), that would direct 
“the Bureau of Ocean Energy 
Management to include Virginia, North 
Carolina, South Carolina and Georgia 
into an administrative planning area for 
offshore leasing purposes.” 

 Adopted, by a 241-173 vote, an 
amendment offered by Representative 
Rob Bishop (R-UT), which would bar 
the Secretary of Interior “from 
canceling, deferring or withdrawing any 
lease previously announced to be 
auctioned based on public comments 
received by the Department after the 
public comment period has expired.”   

 Adopted, by a voice vote, an 
amendment offered by Representative 
Rob Wittman (R-VA), that would 
permit “colleges, universities and 
historically black colleges and 
universities…to partner with the 
Bureau of Ocean Energy Management 
to train the next generation of 
geological and geophysical scientists to 
better understand the oil, gas and other 
hydrocarbon potential of the offshore 
South Atlantic.” 

 Adopted, by a 244-172 vote, an 
amendment offered by Wittman, that 
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would authorize “the Secretary of the 
Interior…to add a lease sale area to a 
finalized 5 year plan, as long as all of 
the National Environmental Policy Act 
requirements have been met on that 
specific area within the last 5 years.”   

 Rejected, by a 179-232 vote, an 
amendment offered by Representative 
Alan Lowenthal (D-CA), that would 
have prohibited the Bureau of Ocean 
Energy Management and the Bureau of 
Safety and Environmental Enforcement 
“…BSEE from coordinating coastal 
and marine spatial planning under the 
National Ocean Policy.” 

 Rejected, by a 189–223 vote, an 
amendment offered by DeFazio, which 
would have authorized “$10 million of 
the revenue generated by the underlying 
bill for the Commodity Futures Trading 
Commission to use existing authority to 
limit speculation in energy markets.” 

 Adopted, by a voice vote, an 
amendment offered by Representative 
Sheila Jackson Lee (D-TX), which 
would establish “an Office of Energy 
Employment and Training to ensure 
that veterans, women, and 
underrepresented minorities are fully 
included in the hiring and training 
efforts of the Department of the 
Interior’s energy planning, permitting, 
and regulatory agencies.”    

 Rejected, by a 183-227 vote, an 
amendment offered by Representative 
Lois Capps (D-CA), which would have 
required “the Secretary of Interior to 
notify all relevant state and local 
regulatory agencies and publish a notice 
in the Federal Register, within 30 days 
after receiving any application for a 
permit that would allow the conduct of 
any offshore oil and gas well 
stimulation activities.”    

 Rejected, by a 188-223 vote, an 
amendment offered by Representative 
Ted Deutch (D-FL), which would have 
removed from the legislation the 
“provision that an action involving a 
covered energy decision shall take 
precedence over all other pending 
matters before the district court.” 

 Rejected, by a 179-229 vote, an 
amendment offered by Representative 
Earl Blumenauer (D-OR), which would 
have mandated that “companies 
holding leases, which allow them to 
drill on public lands off-shore without 
paying a royalty, to renegotiate those 
leases prior to bidding on new leases 
issued pursuant to Title I of [the 
legislation].”    

 
Department of Commerce Action Allows 
Export of Processed Condensate 
 
Key Points: 

 The Department of Commerce has allowed the 
export of the light hydrocarbon known as 
condensate, approving an interpretation of 
current law that allows export of lightly-
processed condensate as a refined product.  

 While the action by the Department of 
Commerce may allow economical processing 
and export of growing domestic condensate 
production, it does not signal a broader 
loosening of the 1975 restrictions on crude oil 
exports.    

 
On June 24, the Wall Street Journal reported that 
the Department of Commerce’s Bureau of 
Industry and Security (BIS) provided clearance 
to two companies to export minimally 
processed condensate. This development is 
viewed as a modest relaxation of the broad set 
of restrictions on the export of crude oil, which 
is currently defined to include condensate. BIS 
oversees the restrictions on crude oil exports 
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that were established by Congress in the 
“Energy Policy and Conservation Act of 1975”.  
 
BIS issued private classification orders to 
Enterprise Product Partners and Pioneer 
Natural Resources that confirmed that lightly 
processed condensate is a refined product 
which is not subject to the export restrictions 
on crude oil. Condensate is a light hydrocarbon 
that can be produced along with crude oil and 
natural gas. A Congressional Research Service 
(CRS) report explains that “as the name 
implies, condensate is generally a gas 
underground…[and] when it is produced along 
with oil and gas, it ‘condenses’ into a liquid at 
atmospheric temperature and pressure.”    
 
Growing condensate production, particularly in 
the Eagle Ford Shale, has made the general ban 
on its export a topic of interest within the 
broader debate over crude oil exports. CRS 
cited a report that estimated that “lease 
condensate production in 2013 was 
approximately 1 million [barrels per day] and 
may reach 1.6 million [barrels per day] by 
2018.” There are limits to the capacity of 
domestic markets to absorb this volume of 
condensate production.    
 
Senate Energy and Natural Resources 
Committee Ranking Member Lisa Murkowski 
(R-AK) has pushed for the Administration to 
loosen the export ban on condensates. In a 
speech in March, she called on BIS to 
“thoughtfully and deliberately amend its short 
supply controls to permit the export of 
condensate.”  
 
A white paper released by Murkowski’s staff on 
April 2, titled “License to Trade: Commerce 
Department Authority to Allow Condensate 
Exports”, stated that: 
 

The Department of Commerce 
retains the authority to allow 
condensate exports by 
modernizing its regulations, as 
it has done repeatedly since the 
1970s. For example, the 
definition of crude oil could 
simply be updated, aligning the 
regulatory architecture with the 
new supply mix made possible 
by technological advancements.  

 
A FuelFix report explains that the recent action 
by BIS “confirms that [the] hydrocarbon 
known as condensate qualifies as a petroleum 
product once it has been processed in a 
distillation tower, and therefore is not barred 
by the 39-year-old ban on crude exports.”  
 
The action by BIS in its private classification 
orders does not change the definition of crude 
oil in the export regulations as called for by 
Murkowski. Indeed, BIS regulations specifically 
reference processing through a distillation 
tower in defining what is – and is not – 
considered crude oil for purposes of the export 
ban: 

 
‘‘Crude oil’’ is defined as a 
mixture of hydrocarbons that 
existed in liquid phase in 
underground reservoirs and 
remains liquid at atmospheric 
pressure after passing through 
surface separating facilities and 
which has not been processed 
through a crude oil distillation 
tower. 

 
At a later date BIS may promulgate broader 
guidance regarding the classification of 
condensate that is minimally processed and 
therefore eligible for export as a “refined 
product”.     
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While Murkowski and the American Petroleum 
Institute welcomed the BIS action, Senator Ed 
Markey (D-MA) argued against any changes to 
the ban on crude oil exports. Markey issued a 
statement warning the action “puts America on 
a slippery slope to send more of our oil abroad, 
even at a time when the Middle East is in 
disarray and tensions are running high with 
Russia.” Markey also declared: “Congress put 
this oil export ban in place. It should be 
Congress that decides when and how to change 
it, not through a private ruling by the 
Commerce Department without public 
debate.”  
 
Upcoming Hearings and Events 
 
June 30 
International Oil and Gas Markets: The 
New York Energy Forum will host a discussion 
on “The International Energy Agency Medium-
Term Oil and Gas Market Outlooks”.   
 
July 14 and 15 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Planned session 
topics include: “U.S. Petroleum Exports”; 
“Logistical Issues in North American Liquid 
Flows”; and “Tight Oil Production Trends”.  
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Marc Pitarresi contributed to this report. 
Updates on energy and environment issues are available 
during the week on twitter. 
 
 
 
 
 
 
 

DEFENSE 
 
Administration Submits OCO Request 
 
Key Points: 

 The Administration requests nearly $20 
billion less than FY 2014 for OCO accounts 
but includes request for new CTPF and ERI 

 Despite significant drawdown in Afghanistan, 
the Administration signals its intention to 
continue using the OCO request, which is not 
subject to budget caps 

 
On June 26, the Obama Administration 
submitted to Congress its $65.8 billion FY 2015 
Overseas Contingency Operations (OCO) 
request, $58.6 billion of which would be for 
Department of Defense (DOD) operations and 
programs. In its cover letter, the Office of 
Management and Budget (OMB) noted that the 
request “is $20.9 billion less than the $79.4 
billion placeholder for DOD OCO in the FY 
2015 Budget.” The Administration is 
requesting $7.3 billion for Department of State 
and Other International Programs (State/OIP.) 
As noted in the White House’s fact sheet, “[a]s 
in years past, the request primarily funds 
temporary and extraordinary expenses 
associated with military operations in 
Afghanistan, as well as activities that support 
Operation Enduring Freedom (OEF) (i.e. 
operations in Afghanistan,) related follow-on 
activities, and other critical missions, including 
counterterrorism, in the region.” The White 
House stated that “[i]n addition to funding for 
the U.S. military mission in Afghanistan and 
DOD’s supporting presence in the broader 
region, the OCO submission seeks 
congressional support for the new $5 billion 
Counterterrorism Partnerships Fund (CTPF) 
and $1 billion for the European Reassurance 
Initiative (ERI). 
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Given the size of the request in light of the 
number of troops on the ground in 
Afghanistan currently (roughly 32,000) and at 
the end of calendar year 2014 (9,800 provided 
Afghanistan signs the Bilateral Security 
Agreement), the Administration’s request 
signals its intentions to keep submitting OCO 
requests, which are separate from other defense 
funding for purposes of the budget caps 
originally set in the Budget Control Act. 
Moreover, Congress seems receptive to having 
the means to circumvent the caps on defense 
spending by continuing to shift what would 
otherwise be base DOD funding to OCO 
accounts. For example, for FY 2014, Congress 
shifted Operations and Maintenance (O&M) 
funds from the base budget to OCO in order 
to alleviate the pressure on DOD base budget 
spending. Therefore, it is likely that the 
Administration will continue submitting OCO 
requests that Congress will enact that grow 
increasingly smaller for the balance of the 
Obama Presidency. 
 
In its recommendations to the President, OMB 
stated that “[t]he United States’ goals in 
Afghanistan beyond 2014 are to continue to 
support the Afghan National Security Forces, 
support economic development and 
governance efforts, and pursue U.S. 
counterterrorism goals against al Qaeda and its 
affiliated groups.” OMB noted that “[a]s you 
announced in May, the United States will 
conclude combat operations in Afghanistan by 
the end of this calendar year…[and] will draw 
down to approximately 9,800 U.S. 
servicemembers in Afghanistan by early 2015, 
which, together with NATO allies and other 
partners, will allow the United States to 
continue advising key Afghan forces and to 
sustain counterterrorism operations.” OMB 
stated that “[b]y the end of 2015 the United 
States will have reduced that presence by 
roughly half and consolidated its military and 

diplomatic presence to Kabul and Bagram 
Airfield…[and] [b]y the end of 2016, DOD will 
draw down to a more conventional embassy-
based security assistance presence in Kabul.”  
 
OMB stated that “[i]n support of OEF and 
related follow-on activities, DOD OCO 
funding would support several key efforts, 
including: 

 concluding the combat mission in 
Afghanistan at the end of2014 and 
positioning U.S. military and 
intelligence forces in Afghanistan for 
their post-2014 mission; 

 drawing down to approximately 9,800 
U.S. servicemembers in the country by 
early 2015 from an average of 38,000 in 
FY 2014; 

 continuing to support the Afghan 
National Security Forces (ANSF) as 
they assume full responsibility for 
security in Afghanistan after December 
2014; 

 sustaining the fight against 
transnational terrorists who seek to 
undermine the United States and its 
allies; 

 providing warfighters with the 
intelligence, surveillance, and 
reconnaissance (ISR) support that has 
proven essential for mission success in 
Afghanistan and around the region; 

 providing support to Coalition allies in 
Afghanistan and the surrounding 
region; 

 disposing of unexploded ordnance in 
Afghanistan and continuing to support 
Coalition and partner efforts to counter 
improvised explosive devices; 

 returning thousands of cargo containers 
and pieces of equipment from 
Afghanistan to their home stations; 

 replenishing or replacing expended 
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munitions and ammunition as well as 
combat-damaged equipment, including 
helicopters, ground vehicles, and 
unmanned aerial systems; and 

 supporting a portion of temporary 
Army and Marine Corps end strength 
that currently supports OEF, but will 
not be required under the defense 
strategy articulated in the 2014 
Quadrennial Defense Review.” 

 
OMB stated that “[t]he FY 2015 Budget also 
reproposes a $450 billion multi-year cap on 
Government-wide OCO funding over the FY 
2013 to FY 2021 period.” OMB noted that 
“[i]n FY 2014, enacted funding designated as 
OCO is $91.9 billion across DOD, State/OIP, 
and the Department of Homeland 
Security…[and] [w]ith this update, the FY 2015 
Budget proposes a total of $65.8 billion in 
OCO funding for DOD and State/OIP, 
leaving a total of $199.2 billion remaining 
under the proposed cap for the year FY 2016 
to FY 2021 or an average of $33.2 billion per 
year.” 
 
The White House stated that “[t]he proposed 
CTPF builds on our existing tools and 
authorities to respond to a range of terrorist 
threats and crisis response scenarios…[and] 
[t]he OCO submission seeks congressional 
support for the new $5 billion CTPF, including 
funding to support a new Syria-Regional 
Stabilization Initiative (RSI). “ The White 
House stated that “[t]he Administration is 
requesting $4 billion for the Department of 
Defense and $1 billion for the Department of 
State, with three broad purposes: 

 To support counterterrorism 
capacity-building efforts for partner 
nations; 

 To provide support to the moderate 
Syrian opposition and Syria’s 

neighbors through a Regional 
Stabilization Initiative; and 

 To help the Department of Defense 
respond to unexpected crises.  

 
The White House stated that the ERI “that the 
President announced in Poland on June 3rd 
would provide temporary support to bolster 
the security and capacity of our NATO allies 
and partner states in Europe…[and][t]he 
Administration is requesting $925 million for 
DOD and $75 million for State for the 
following purposes:  

 expand military presence in Europe, 
especially in Central and Eastern 
Europe; 

 increase bilateral and multilateral 
exercises and training with allies and 
partners; 

 improve infrastructure to allow for 
greater responsiveness; 

 enhance prepositioning of U.S. 
equipment in Europe; and 

 intensify efforts to build partner 
capacity for newer NATO members 
and other partners.” 

 
HASC Hearing on Acquisition Reform 
 
Key Points: 

 Committee Members and witnesses agree that 
the DOD’s acquisition system needs reform 
but differ on how to best remake the system 

 
On June 24, the House Armed Services 
Committee held a hearing entitled “Case 
Studies in DOD Acquisition: Finding What 
Works.” Topics discussed included, but were 
not limited to: the Department of Defense 
(DOD) process for acquisition; roadblocks to 
reforms; the need for Congressional oversight; 
training for personnel; and the increased 
transparency.  
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Chairman Buck McKeon (R-CA) stated the 
hearing will focus on how DOD and the 
Committee have set requirements for 
acquisition and how those requirements are 
met. He expressed concern that defense 
acquisition reform has been attempted many 
times, but none of these previous efforts have 
been successful. He called for “breaking this 
cycle” by learning from those who have 
performed acquisition.  
 
Representative Loretta Sanchez (D-CA) noted 
many Members have concerns about the 
acquisition process and its programs. She stated 
acquisition is incredibly important during a 
time of limited resources. She called for 
learning from past mistakes and expressed 
frustration with certain programs, such as the 
F-35. She posed three questions: (1) what does 
the acquisition process look like; how is it 
funded; and (3) how to ascertain its 
effectiveness. Sanchez stated that as the budget 
for defense shrinks, small and medium-sized 
businesses are granted fewer contracts and 
stressed these businesses generate innovation. 
She expressed support for increasing the use of 
small and minority-owned businesses.  
 
National Defense Industrial Association Senior 
Fellow Brett Lambert stated the industrial base 
is comprised of a variety of businesses, of all 
shapes and sizes, which provide systems for the 
military. He noted some companies deal 
directly with the federal government, while 
others work with subcontractors. He suggested 
the “millennial industrial base” is both more 
global and financially complex. He stated the 
millennial industrial base will rely on 
technologies that are not developed in the 
United States and will include products from 
firms in countries that are not necessarily 
America’s allies. He explained DOD currently 
relies on industrial age policies that hinder it 

from using information age technologies. He 
contended the only barrier for firms is the 
acquisition skill set and the confidence of 
government customers. He noted internal 
research and development may become a 
greater source of innovation than independent 
research and development. He stated “the 
single greatest asset is the people: how talented 
are the people; how are they trained; and how 
are they awarded for thinking, not just acting.” 
 
Congressional Research Service Specialist in 
National Defense Ronald O’Rourke noted 
seven Navy acquisition case studies: (1) nuclear 
propulsion systems; (2) Virginia class 
submarines reducing costs while increasing 
capability and delivering boats ahead of 
schedule; (3) Acoustic Rapid Commercial off-
the-shelf (COTS) Insertion program; (4) Aegis 
Ballistic Missile Defense programs; (5) Mobile 
Landing Platform shipbuilding program; (6) use 
of profit related to offers (PRO) bidding in the 
DDG-51 destroyer program; and (7) increasing 
use of multiyear procurement and block buy 
contracting. He suggested several ways to 
improve the acquisition process: (1) determine 
operational requirements up front; (2) impose 
cost discipline and realistic price estimates; (3) 
minimize design construction concurrency; (4) 
use a contract type that is appropriate for the 
amount of risk involved, and structure its terms 
to align incentives with its desired outcomes; 
(5) properly supervise construction work; (6) 
provide stability for industry through multiyear 
procurement and block buy contracting; and 
(7) maintain a capable government acquisition 
workforce. He stated it is more difficult to 
actually implement these lessons than identify 
them.  
 
Institute for National Strategic Studies Deputy 
Director Dr. Christopher Lamb stated the 
Mine-Resistant Ambush Protected (MRAP) 
vehicles program is a noteworthy case that 
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demonstrates both acquisition failures and 
success. He stated efficient and effective 
acquisitions are not possible without reform. 
He noted his testimony is offered from a 
midlevel career official, but should be looked at 
from the decision-making perspective of the 
Secretary of Defense. He noted research from 
the National Defense University (NDU) found 
that he MRAP “makes sense economically by 
reducing caring costs (i.e. medical and 
healthcare) for servicemen and women who are 
protected in the MRAP; operationally; and 
politically by signaling to the enemy we will do 
whatever to prevail.” He mentioned the 
memoir of former Secretary of Defense Robert 
Gates, noting it was an accident that Secretary 
Gates came across the MRAP program in a 
journalist’s report and that “not a single senior 
official supported his proposal to buy 
MRAPs.” He questioned if a decision-making 
system should only by happenstance, brings 
information to a senior official. He stated the 
MRAP case highlights the fundamental 
problems in the Pentagon’s defense acquisition 
program. 
 
Senate Confirms Wright and Morin 
 
Key Points: 

 The Senate confirms two more of the 
Administration’s national security nominees 

 
On June 25, the Senate confirmed by voice 
vote the nominations of Jessica Wright to be 
Undersecretary of Defense for Personnel and 
Readiness and Jamie Morin to be Director of 
Cost Assessment and Program Evaluation in 
the Office of the Secretary of Defense. Wright 
and Morin’s confirmations follow the 
confirmation of Michael McCord to succeed 
Robert Hale as the Undersecretary of Defense 
(Comptroller) on June 12. However, a number 
of senior nominations remain outstanding 

including Christine Wormuth to be 
Undersecretary of Defense for Policy.  
 
Upcoming Hearings and Events 
 
July 8 
Iraq & Afghanistan: The Senate Armed 
Services Committee will hold a closed hearing 
to discuss the military situations in Iraq and 
Afghanistan. 
 
Nominations: The Senate Armed Services 
Committee will hold a hearing to consider the 
following nominations: General Joseph F. 
Dunford, Jr., USMC For Reappointment To 
The Grade Of General And To Be 
Commandant Of The Marine Corps; Admiral 
William E. Gortney, USN For Reappointment 
To The Grade Of Admiral And To Be 
Commander, United States Northern 
Command/ Commander, North American 
Aerospace Defense Command; General John 
F. Campbell, USA For Reappointment To The 
Grade Of General And To Be Commander, 
International Security Assistance Force/ 
Commander, United States Forces, 
Afghanistan; and Lieutenant General Joseph L. 
Votel, USA To Be General And Commander, 
United States Special Operations Command 
 
TBD 
Drones: The House Armed Services 
Committee will hold a hearing to discuss the 
Carrier-Launched Drone Program. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Nicole 
Ruzinski and Clint Blackburn contributed to this 
section.  
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HEALTH 
 
House Panel Convenes Second Roundtable 
on 21st Century Cures Initiative 
 
Key Points: 

 House Energy and Commerce Health 
Subcommittee hosts panel to discuss digital 
healthcare and address barriers to technology 
advancement in the healthcare sector 

 Committee releases white paper seeking 
comments by July 22 on improving digital 
healthcare 

 
On June 24, the House Energy and Commerce 
Committee’s Health Subcommittee held a 
roundtable entitled: “21st Century Cures 
Roundtable: Digital Health Care.” The 
Subcommittee discussed how digital 
technology can be used to expand patient 
access to health care information and ways that 
current regulations and systems are preventing 
digital technology from helping researchers 
innovate and design new treatments. 
Roundtable participants included but were not 
limited to the U.S. Food and Drug 
Administration (FDA), university officials, 
hospital systems, and private sector technology 
companies. The Committee also released a new 
white paper seeking stakeholder ideas on 
improving digital healthcare and how 
technology can be used to enhance patient care. 
The Committee also asked for feedback on 
how Congress can play a role in achieving these 
priorities.  
 
House Energy and Commerce Chairman Fred 
Upton (R-MI), who launched the bipartisan 
21st Century Cures Initiative with 
Representative Diana DeGette (D-CO), said 
that digital health care holds “tremendous 
promise,” and that fostering innovation in data 
analytics, telemedicine, cloud technology, and 
other technologies can make the healthcare 

system “more personalized and proactive and 
thus better for patients.” Upton said he was 
particularly interested in exploring how 
Congress can remove barriers that are 
preventing innovative digital technology from 
being incorporated to improve the delivery of 
healthcare. He explained he would be working 
towards introducing legislation in the beginning 
of the 114th Congress with this goal in mind.  
 
DeGette explained the importance of 
understanding more about telemedicine, 
electronic medical records (EMRs), mobile 
medical applications, and other aspects of 
health care technology.    
 
This was the second roundtable hosted by the 
Committee. The previous meeting featured a 
discussion of the state of biomedical 
innovation in the U.S. and steps that could be 
taken to accelerate the development and 
delivery of new cures.  
 
Oversight Subcommittee Examines 
Medicare Program Integrity 
 
Key Points: 

 Panel questioned agencies on strategies for 
preventing Medicare improper payments, fraud 
and abuse, and discusses recommendations to 
address waste across the program 

 
On June 25, the House Energy and Commerce 
Committee’s Oversight and Investigations 
Subcommittee held a hearing entitled 
“Medicare Program Integrity: Screening Out 
Errors, Fraud, and Abuse.” The Subcommittee 
examined the impact of legislation and funding 
levels on Medicare program integrity. The 
hearing reviewed key recommendations, 
assessed ongoing efforts, and identified 
additional actions that could be taken to 
address Medicare errors, fraud, and abuse. 
Subcommittee Ranking Member Diana 
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DeGette (D-CO) cited Medicare program 
integrity as a key bipartisan issue, and expressed 
support for developing legislation on this issue.  
 
Several Committee Members cited the current 
“pay and chase” model as a problem, and urged 
agencies to utilize technology to exclude bad 
actors and prevent this fraud from happening. 
Members and witnesses discussed a variety of 
actions to cut down on Medicare improper 
payments, fraud, and abuse.  
 

 Predictive Analytic Tools: Committee 
Members expressed interest in the use 
of predictive analytic tools, citing the 
value of preventing fraud before it 
happens rather than employ the “pay 
and chase” model to try to recover 
improper payments.  

 Enhanced Funding for Fraud 
Prevention Efforts: Several Members 
asserted that Congress should invest 
more money in fraud prevention 
efforts, and witnesses from the Centers 
for Medicare and Medicaid Services 
(CMS) and the HHS Office of the 
Inspector General (OIG) expressed 
support for these investments.  

 Cost of Sovaldi:  Full Committee 
Ranking Member Henry Waxman (D-
CA) and Representative Jan 
Schakowsky (D-IL) discussed the high 
price of the Hepatitis C drug Sovaldi 
and said it would represent a major 
example of waste in the Medicare 
program in 2015 according to cost 
estimates included in a study by 
Georgetown University and the Kaiser 
Family Foundation. 

 Revoking Provider Eligibility: 
Subcommittee Chairman Tim Murphy 
(R-PA) was joined by several other 
Members of the Committee in 

expressing interest in preventing 
convicting criminals from collecting 
Medicare payments. CMS contended 
that they have identified this issue and 
one such challenge is finding an 
automated way to check names against 
a criminal database.  

 National Practitioners Database: 
Representative Michael Burgess (R-TX) 
said he would like to see CMS prohibit 
providers who have had their licenses 
revoked in one or several states from 
collecting Medicare payments.  

 
Upcoming Hearings and Events 
 
July 1 
Patient Medication Information: The 
Brookings Institution will hold a panel 
discussion titled “Realizing the Promise of 
Patient Medication Information.” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Foxx Warns State DOTS and Transit 
Agencies of Impending Shortfall 
 
Key Points: 

 The U.S. DOT explains that HTF will soon 
be insolvent unless Congress addresses funding 
and states it will soon issue guidance on how it 
will approach reimbursement if insolvency 
occurs 

 
This week, Secretary of Transportation 
Anthony Foxx sent letters to state Departments 
of Transportation (DOT) and to state transit 
agencies, reiterating the “dire” situation 
confronting the Highway Trust Fund (HTF.)  
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In the letter to state DOTs, Foxx warned that 
“in about a month, the balance of the Highway 
Trust Fund’s (HTF) Highway Account will 
likely dip below a critical threshold at which the 
U.S. Department of Transportation (DOT) 
must begin cash management procedures.” 
Foxx stated that “we will take every reasonable 
and appropriate step to reimburse your State 
for as long as possible.” Foxx asserted that “if 
the [HTF] becomes insolvent, DOT will likely 
need to delay some reimbursements owed to 
your agency.” Foxx asserted that “[i]n the next 
few weeks, we will provide specific guidance on 
our cash management approach and when it is 
likely to go into effect.” 
 
In the letter to transit agencies, Foxx remarked 
that “[w]hile we will take every step possible to 
continue to fully reimburse your transit agency 
for as long as possible, these measures will 
effectively require us to delay reimbursements 
that are owed to your agency.” He added that 
“[i]n the coming months, I will continue to 
keep you apprised of our specific cash 
management plans and when they are likely to 
go into effect.” 
 
On June 24, the DOT issued updated HTF 
projections and asserted that the Highway 
Account would fall below the prudential 
balance of $4 billion by July 25 while the Mass 
Transit Account will reach the critical $1 billion 
level by September 26. The DOT projected 
that as of May 30, the Highway Account 
balance was $8.1 billion and the Mass Transit 
Account $2.8 billion.  
 
CBO Informs Wyden of Near-Term HTF 
Needs 
 
Key Points: 

 Senate Finance Committee Chairman asks 
CBO for more detail on pending HTF 
shortfall 

 CBO explained that $8 billion is needed for 
fund programs at current levels through the end 
of 2014 

 
On June 25, the Congressional Budget Office 
(CBO) responded to a letter sent by Senate 
Finance Committee Chairman Ron Wyden (D-
OR) regarding the Highway Trust Fund (HTF.) 
Wyden had asked the CBO to answer three 
questions regarding the HTF: 

 How much in additional revenues 
would the HTF need to meet 
obligations that are presented to it 
through December 31, 2014? 

 What are the assumptions that underlie 
that revenue estimate? 

 What would the status of the HTF be 
under a proposal to increase the taxes 
on gasoline and diesel fuels by six cents 
per gallon, beginning on August 1, 
2014? 

 
In its letter, CBO estimated “that additional 
revenues of about $8 billion would be needed 
for the HTF to meet all the obligations that are 
likely to be presented to the fund during the 
remainder of calendar year 2014 while 
maintaining the minimum cash balance DOT 
requires to manage the fund.” CBO noted that 
“[t]hat estimate reflects an assumption that the 
provisions of the Moving Ahead for Progress 
in the 21st Century (MAP-21) would be 
extended through December 31, 2014.” 
 
CBO explained that “[t]he above estimate 
reflects the assumption that funding for the 
HTF in fiscal year 2015 continues at the same 
level provided in 2014, adjusted for inflation, 
and that the provisions ofMAP-21 are 
continued through December 31, 2014.” CBO 
asserted that “outlays from the [HTF] will 
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exceed revenues by about $10 billion from the 
end of May to the end of September this year; 
as a result, the trust fund will probably end 
fiscal year 2014 with a combined balance in the 
two accounts of about $1 billion.” Further 
CBO projected “a shortfall of $4 billion in the 
first quarter of fiscal year 2015” and “[b]ecause 
DOT has indicated that it needs $5 billion in 
cash ($4 billion in the highway account and $1 
billion in the transit account) to make payments 
in a timely fashion, CBO estimates that the 
HTF would need roughly $8 billion to maintain 
that balance and meet obligations through the 
end of the calendar year.” 
 
CBO added that “[a]ccording to estimates 
provided by staff of the Joint Committee on 
Taxation, increasing the gasoline and diesel fuel 
tax by $0.06 per gallon for the final five months 
of calendar year 2014 would generate about $4 
billion in additional revenues above the 
amounts projected under current law” and 
hence not “adequate to prevent a shortfall in 
the Highway Trust Fund, and that DOT would 
need to slow reimbursements to local 
governments even if those additional revenues 
were realized.” 
 
On June 27 CBO sent a follow up letter to 
Wyden who asked “[o]f the additional $8 
billion in revenues  that  CBO estimates would  
be necessary  to meet the obligations of the 
HTF  through December  31, 2014, how much 
would  the highway account require and how 
much would the transit account require in 
order to meet their  obligations.” CBO 
explained that “that the highway account would 
require revenues of about $6.6 billion and the 
transit account would require revenues about 
$1.5 billion to meet obligations through 
December 31, 2014.”  
 
Upcoming Hearings and Events 
 

TBD 
Coast Guard/Transportation/Aviation 
Bills: The Senate Commerce, Science, & 
Transportation Commerce will hold a hearing 
to discuss Coast Guard, Transportation, and 
Aviation bills. 
 
Highway Trust Fund Overhaul: The Senate 
Finance Committee will continue its markup of 
the “Preserving America’s Transit and 
Highways Act of 2014” (PATH Act). 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
FITARA, FISMA, and NCCIC Bills 
Reported Out 
 
Key Points: 

 Senate Homeland Committee marks up bills 
to reform how the federal government buys IT, 
codify DHS’s cyber activities, and reform how 
federal agencies safeguard their systems 

 
On June 25, the Senate Homeland Security and 
Governmental Affairs Committee held a 
markup and reported out as amended the 
“Federal Information Security Modernization 
Act of 2014 (FISMA)” (S. 2521), the “National 
Cybersecurity and Communications 
Integrations Center (NCCIC) Act of 2014” (S. 
2519), and the “Federal Information 
Technology Acquisition Reform Act 
(FITARA)” (H. R. 1232). 
 
Chairman Tom Carper (D-DE) stated that last 
month the Committee reported out legislation 
to improve DHS’s hiring ability as the 
Department continues in its leadership role in 
helping secure government and private-sector 
networks. He said that the Committee will 
examine “two more bipartisan bills,” one of 
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which would formally codify DHS’s national 
cybersecurity center, NCCIC, while the second 
would make clear the division of labor between 
OMB and DHS on cybersecurity. He stressed 
that the update to FISMA would free Federal 
agencies from some dated and burdensome 
paperwork requirements while putting into 
place a more efficient and effective process for 
monitoring and addressing threats to Federal 
networks in real time. He emphasized that, 
even if the bills are reported favorably, the 
Committee needs to still further clarify the 
DHS’s role in working with the private sector 
on cybersecurity issues. He said there are 
technical changes that need to be made in order 
to update the Homeland Security Act so that it 
is clear who in DHS is responsible for 
cybersecurity. He expressed support for 
codifying the EINSTEIN program, which acts 
like a home security system for Federal 
agencies that can identify and prevent 
cybersecurity intrusions and alert the proper 
authorities. 
 
“Federal Information Technology Acquisition Reform 
Act (FITARA)” (H. R. 1232) 
 
Carper explained that the substitute 
amendment will focus on four main areas: (1) 
empowers CIOs at 24 key agencies to be 
leaders and responsible for how the agency 
acquires IT systems and programs; (2) would 
codify the use of the government-wide 
information technology dashboard and help to 
improve the information on the Federal IT 
Dashboard; (3) would codify the PortfolioStat 
review process that OMB and the Federal CIO 
have put in place; and (4) includes the language 
from S. 1611, the “Federal Data Center 
Consolidation Act,” which ensure that the 
Administration’s consolidation effort is 
completed. He expressed support for the bill.  
 

Ranking Member Tom Coburn (R-OK) 
claimed that last year the Federal Government 
spent $88 billion on IT acquisition while $40 
billion “went down the drain, pure waste.” He 
said half of the wasteful spending was in the 
Pentagon. He asserted that the bill takes a 
narrow and targeted approach to IT 
procurement reform and improves on aspects 
of the House-passed version. He said that the 
GAO predicted that the consolidation of data 
centers could save the Federal Government 
$10 billion over the next ten years alone. He 
expressed support for more accurate 
assessments of IT projects listed on the Federal 
IT Dashboard. 
 
“Federal Information Security Modernization Act of 
2014 (FISMA)” (S. 2521) 
 
According to a Committee summary, “[t]his bill 
would update the Federal Information Security 
Act of 2002 and address three main 
problems…[and] would: better delineate the 
roles and responsibilities of the Office of 
Management and Budget and the Department 
of Homeland Security, move agencies away 
from paperwork-heavy processes toward real-
time and automated security, and would put 
greater management and oversight attention on 
real incidents.” 
 
“National Cybersecurity and Communications 
Integrations Center (NCCIC) Act of 2014” (S. 
2519) 
 
Carper stated the bill would designate NCCIC 
as the Federal and private sector “information 
sharing interface” for cybersecurity. He said it 
would authorize some key existing authorities 
for the center, including: sharing cybersecurity 
information and analysis with the private 
sector; provide incident response and technical 
assistance to companies and Federal agencies; 
and to recommend security measures to 
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enhance cybersecurity. He noted that the bill 
would require an annual report by DHS on 
NCCIC and a Government Accountability 
Office (GAO) study on the Center’s 
effectiveness.  He emphasized that the 
legislation would provide clear direction for 
NCCIC, allowing for stronger oversight and 
more accountability. 
 
Thune on “21st Century Updates to 
Communications and Internet Policy” 
 
Key Points: 

 The top Republican on the Senate Commerce 
Committee outlines his approach to a 
Telecommunications Act rewrite 

 Thune argues that the FCC should not use 
Title II authority to regulate net neutrality 

 
On June 25, Senate Commerce Committee 
Ranking Member John Thune (R-SD) made 
remarks at the Free State Foundation “on the 
need for policymakers to update 
communications and Internet policy to meet 
the needs of an evolving digital world.”  
 
Thune claimed that “painting a picture of a 
dysfunctional communications and broadband 
marketplace is central to the efforts of pro-
regulatory advocates who claim more 
government intervention into the online world 
is needed to fix a ‘broken system.’” He asserted 
that “[m]any of those who seek to regulate the 
Internet are using mistruths and hyperbole to 
scare both the public and policymakers into 
restricting economic and individual liberty.” 
Thune contended that “[w]e should instead be 
celebrating the accomplishments of our 
communications, technology, and Internet 
industries and looking for ways to build upon 
this and drive further economic growth…[and] 
[t]he foundation that all of this success rests 
upon is our communications infrastructure, 
particularly our broadband networks.” He 

argued that “[w]ithout robust and ubiquitous 
broadband, many of the innovations and 
business breakthroughs of the last several years 
would not be possible.” Thune stated that 
“[w]e must ensure our communications policy 
reflects the new Internet-powered world, so 
that the potential of what rides over-the-top of 
our communications networks is fully realized.” 
 
Thune said that “[i]t would be a dereliction of 
duty if Congress did not at least explore 
whether and how our communications 
regulations can be modernized…[and] I hope 
next year the Senate will follow the example set 
by the House to begin consideration of what a 
Communications Act update might look like.” 
He identified the following priorities: 

 Net Neutrality: Any such discussion 
needs to begin with broadband Internet 
and the government’s regulatory 
posture toward it.  It has been said 
before by me and many others, but it 
bears repeating until people really 
understand—Title II common carrier 
regulations designed nearly a century 
ago for a telephone monopoly simply 
do not make sense in a more 
competitive broadband world.  

 Broadband: If consumers view mobile 
and fixed broadband as part of the 
same seamless Internet experience, why 
should policymakers act as if mobile 
and fixed broadband are completely 
separate, distinct things? For 
consumers, broadband is both fixed 
and mobile, both wired and wireless. 
Just as treating broadband like a 
monopoly is the surest way to get a 
broadband monopoly, treating mobile 
as an inferior form of broadband is the 
surest way to stifle wireless broadband.  
Rather than fighting the wisdom of the 
crowds, we should embrace it and 
pursue policies that make the mobile 

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update June 27, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 26 of 27 

Internet experience even more 
powerful and more robust.  

 Spectrum: One of the things Congress 
can and must do is to continue focusing 
on spectrum.  A mobility drive the 
innovation economy, and spectrum is 
what fuels wireless services.  Without 
enough spectrum, the private sector 
will not be able to keep pace with 
consumer demand, which is growing 
exponentially.  We must make it a 
priority to increase the availability of 
spectrum for commercial use, both 
licensed and unlicensed, as quickly as 
possible.  The upcoming spectrum 
auctions at the FCC are critical steps in 
the right direction, and I will be 
following them closely, but we need to 
start thinking about “what’s next?” At 
this point, there are no more large 
blocks of unused spectrum sitting 
around waiting to be assigned for 
advanced wireless services.   

 Video: One of the biggest drivers of 
increasing wireless traffic is video, 
another area that is ripe for reform.  As 
ranking member of the Senate 
Commerce Committee, I am currently 
working with my colleague, Chairman 
Jay Rockefeller, on a satellite TV 
reauthorization bill.  The House version 
of this bill includes a number of video 
reforms, including on retransmission 
consent negotiations and cable set-top 
box policy.  While it is too soon to say 
what the final satellite TV bill will 
include, it seems clear that there is 
interest in both chambers on updating 
our video laws, many of which were 
written in 1992 as part of the Cable 
Act.  

 Innovation: With so much having 
changed in the video marketplace, now 
is a good time for Congress to examine 

our laws to determine whether they are 
still relevant and whether they provide 
the foundation for continued video 
innovation and consumer choice.  Just 
like telephone service, our video laws in 
large part reflect a monopoly market 
structure that no longer exists.  And as 
with voice services, video services are 
quickly becoming applications that 
merely ride on top of the underlying 
competitive broadband network 
infrastructure.  Failing to modernize 
these outdated laws would be a missed 
opportunity. 

 
GAO on USDA’s Rural Broadband 
 
Key Points: 

 The GAO finds that over 40% of the 
USDA’s broadband program loans resulted 
in rescission or default 

 
On June 23, the Government Accountability 
Office (GAO) issued an assessment of the 
“U.S. Department of Agriculture’s Rural 
Utilities Service’s (RUS) Rural Broadband 
Access Loan and Loan Guarantee Program 
(loan program,) which found that “has 
approved 100 loans to geographically and 
demographically diverse areas through its...loan 
program…though over 40 percent of these 
loans are no longer active.” 
 
GAO noted that “[t]he geographic distribution 
of RUS loans is widespread, with broadband 
providers in 43 states having received one or 
more loans through the loan program from 
2003 through 2013…[and] [a]bout $2 billion in 
loans have been made to providers in areas 
with diverse demographics and economies, 
including areas with low population densities 
and income as well as areas in relative 
proximity to large cities with robust local 
economies.” The GAO stated that “[o]f the 
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100 RUS loans approved through the loan 
program, 48 are currently being repaid, and 9 
have been fully paid back…[but] [f]orty-three 
are no longer active, either because they were 
cancelled before they were paid out (25 
rescinded) or because the provider defaulted by 
failing to abide by the terms of the loan (18 
defaulted).” The GAO asserted that “[d]espite 
these issues, RUS has not gathered information 
or performed analysis to better understand 
what might lead a project to default or 
otherwise make a project a poor candidate for 
receiving a loan.” 
 
The GAO asserted that “[e]ven RUS loans that 
do not default or are rescinded may not 
significantly increase broadband deployment or 
economic development in rural areas.” The 
GAO added that “[b]ased on our analysis, we 
found that RUS loans help promote modest 
broadband deployment and economic 
development in affected rural areas.” The 
GAO noted that “USDA evaluates progress 
toward these and other outcomes in its Annual 
Performance Report (APR), though the 
performance goals it uses do not fully align 
with the purpose of the RUS broadband loan 
program.” The GAO asserted that “[g]iven the 
modest impact of the loan program, aligning its 
performance goals with the program’s purpose 
could help RUS better evaluate the loan 
program’s performance and provide Congress 
with more information on the outcomes of the 
program so it can better hold USDA 
accountable for achieving results and 
improving government performance.” 
  
The GAO recommended that “the Secretary of 
Agriculture take the following two actions:  

 evaluate loans made by RUS through 
the broadband loan program to identify 
characteristics of loans that may be at 
risk of rescission or default; and 

 align performance goals under the 
“enhance rural prosperity” strategic 
objective in the APR to the broadband 
loan program’s purpose, to the extent 
feasible.” 

 
Upcoming Hearings and Events 
 
July 1 
Open Internet and Competition: The Senate 
Judiciary Committee will hold a hearing to 
discuss preserving an open internet and 
promoting competition. 
 
TBD 
Foreign Intelligence Surveillance Act: The 
Senate Judiciary Committee will hold a hearing 
to discuss the Foreign Intelligence Surveillance 
Act. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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